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This article analyzes an impor-
tant custody decision handed 
down by the Court of Appeals on 

June 9, 2016. While the court declined 
to adopt what it called a “one size 
fits all” rule, it cautioned the lower 
courts that there are only limited cir-
cumstances under which a court may 
make determinations regarding child 
custody without first conducting full 
and plenary hearings. And in such lim-
ited circumstances, if any, articulate, 
articulate, articulate.

In S.L. v. J.R.,1 the Court of Appeals 
gave renewed force to its longstanding 
policy that, as it had stated in Obey v. 
Degling,2 “[g]enerally a determination 
of [custody] should be made only after 
a full and plenary hearing and inquiry.”3 
That policy, the court explained in S.L 
v. J.R., “furthers the substantial interest 
shared by the state, the children and 
the parents, in ensuring that custody 
proceedings generate a just and endur-
ing result that, above all else, serves 
the best interests of a child.”4 The court 
gave no indication that it intended to 
alter the longstanding policy of the 

courts that a party who seeks modifi-
cation of an existing custody order is 
not entitled to a hearing unless he or 
she has made an “evidentiary show-
ing” that there has been a change in 
circumstances since the time of the 
previous custody order that would war-
rant modification of the existing order.5

In reversing the Second Department’s 
affirmance6 (Dillon, J.P., Leventhal, Sgroi 
and Hinds-Radix, JJ) of an initial cus-
tody determination made by Supreme 
Court, Westchester County, Susan M. 
Capeci, J., and remitting the case to Jus-
tice Capeci, for further proceedings, the 
Court of Appeals, rejected long-standing 
Second Department case law holding 

that custody may be decided without 
a hearing so long as the court doing so 
“possesses adequate relevant informa-
tion to enable it to make an informed 
and provident determination as to the 

child’s best interest.”7 The Court of 
Appeals held that the “adequate rel-
evant information” standard

tolerates an unacceptably-high risk 
of yielding custody determinations 
that do not conform to the best 
interest of a child—the first and 
paramount concern of the court. 
Nor does this standard adequately 
protect a parent whose fundamen-
tal right—the “right to control the 
upbringing of a child” (Matter of 
Adoption of Maxwell, 4 N.Y.2d 429, 
439 [1958] hangs in the balance.8

A primary concern of the Court of 
Appeals was the apparent reliance by 
the Supreme Court (approved by the 
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A primary concern of the 
Court of Appeals was the ap-
parent reliance by the Supreme 
Court (approved by the Second 
Department) on what the Court 
of Appeals described as “mere 
‘information’” in lieu of admis-
sible evidence.
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Second Department) on what the Court 
of Appeals described as “mere ‘informa-
tion’”9 in lieu of admissible evidence:

[I]n rendering a final custody award 
without a hearing, Supreme Court 
appeared to rely on, among other 
things, hearsay statements and the 
conclusion of a court-appointed 
forensic evaluator whose opinions 
and credibility were untested by 
either party. A decision regarding 
child custody should be based on 
admissible evidence, and there is 
no indication that a “best interest” 
determination was ever made based 
on anything more reliable than mere 
“information.”10

The report of the forensic evaluator, 
who, in the absence of a hearing, had 
obviously not given sworn testimony 
under circumstances such that the 
court was able to assess the evalu-
ator’s credibility, and had obviously 
not been tested by cross-examination, 
was clearly hearsay. Matter of Chloe 
W11(“[T]he court erred in admitting 
into evidence at the fact-finding hear-
ing a 2012 evaluation of the mother 
by a forensic evaluator who did not 
testify at the hearing. The report con-
stitutes hearsay”); Matter of Berrouet 
v. Greaves12 (“[p]rofessional reports 
constitute hearsay, and therefore are 
not admissible without the consent of 
the parties”).13 The Court of Appeals 
explained in S.L. v. J.R. that

Custody determinations … require 
a careful and comprehensive evalu-
ation of the material facts and cir-
cumstances in order to permit the 
court to ascertain the optimal result 
for the child. The value of a plenary 
hearing is particularly pronounced 
in custody cases in light of the sub-
jective factors—such as the credi-
bility and sincerity of the witnesses, 
and the character and temperament 

of the parents—that are often criti-
cal to the court’s determination.14

The factors previously identified by 
the Court of Appeals, in Eschbach v. 
Eschbach15 as being significant in deter-
mining custody—some of them highly 
subjective—include:

• “the quality of the home environ-
ment and the parental guidance the 
custodial parent provides for the 
child”;16

• “the financial status and the abil-
ity of each parent to provide for the 
child;”17

• “the ability of each parent to pro-
vide for the child’s emotional and intel-
lectual development;18

• “the desires of each child”;19 and
• “the stability and companionship 

to be gained from keeping the children 
together.”20

The Court of Appeals did not take 
issue with the Second Department’s 
premise that (as courts have previously 
held) the existence of undisputed alle-
gations (in this case, of the mother’s 
“emotionally destructive and some-
times violent behavior toward [the 
father] and the parties’ two children”) 
may obviate the need for a hearing.21 
But the Court of Appeals rejected the 
Second Department’s conclusion that 
the facts of S.L. v. J.R. presented such 
a case, finding that “while Supreme 
Court purported to rely on allegations 
that were ‘not controverted,’ the affi-
davit filed by Mother plainly called 
into question or sought to explain 
the circumstances surrounding many 
of the alleged incidents of ‘disturbing 
behavior.’”22 The Court of Appeals also 
concluded that “these circumstances 
do not fit within the narrow exception 
to the general right to a hearing.”23 The 
court eschewed the adoption of what 
it called a “‘one size fits all’ rule man-
dating a hearing in every custody case 

statewide,”24 but, nonetheless, set forth 
a rule of general application obviously 
designed to limit the number of cases 
in which custody is determined without 
a hearing and, at the same time, facili-
tate appellate review in those cases in 
which a hearing was dispensed with. 
In the words of the Court of Appeals:

[W]here, as here, facts material to 
the best interests analysis, and the 
circumstances surrounding such 
facts, remain in dispute, a custody 
hearing is required. Accordingly, a 
court opting to forgo a plenary hear-
ing must take care to clearly articu-
late which factors were—or were 
not—material to its determination 
and the evidence supporting its 
decision.25

One legal commentator, discussing 
S.L. v. J.R. on the eve of the release of 
the decision of the Court of Appeals, 
observed that “it appears that histori-
cally the vast bulk of cases [applying] 
the ‘adequate relevant information’ 
[standard] as an exception to the ‘gen-
eral rule’ derive from cases involving 
pendente lite relief and modification/
enforcement of previously existing 
custodial arrangements.”26 Our review 
of the Second Department cases that 
have invoked the “adequate relevant 
information” standard supports that 
observation. But that line of Second 
Department case law began with Porter 
v. Burgey27 in 1999, in which the Sec-
ond Department also affirmed an initial 
custody determination made without a 
hearing, so it cannot be said that the 
“adequate relevant information” stan-
dard was not originally intended by 
the Second Department to apply to 
initial custody determinations as well. 
It is worth noting, however, that, of the 
four cases cited in Porter as support-
ing affirmance despite the absence 
of a hearing below, three involved 
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awards of temporary custody,28 and 
the fourth involved a modification of 
custody.29 In Porter, the court declared 
that the court below had “possessed 
adequate relevant information to make 
an informed and provident custody 
determination”30 and that “[t]he uncon-
troverted evidence before the court 
was sufficient to enable it to reach a 
sound conclusion” as to custody.31 
But it provided no description of the 
evidence or other “information” that 
had obviated the need for a hearing, 
or how the court below had obtained 
it and could judge it reliable.

We have found 17 other decisions in 
the 16-plus years between Porter and 
the Court of Appeals decision in S.L. 
v. J.R. in which the Second Depart-
ment applied the “adequate relevant 
information” standard in reviewing a 
determination of custody (including 
both initial determinations and decisions 
on modification requests, as well as tem-
porary and final orders), as opposed 
to applications concerning only a pro-
posed modification of visitation. In the 
seven such decisions that were ren-
dered prior to 2013, the “adequate rel-
evant information” standard was cited 
as justifying affirmance of the custody 
determinations made below without a 
hearing—or at least without a hearing 
specifically on the issue of custody.32 
By contrast, of the 10 such decisions 
from 2013 through March of 2016, five 
affirmed the custody decisions made 
below without a custody hearing (or at 
least without a full hearing),33 while five 
reversed, finding that the court below 
had lacked “adequate relevant informa-
tion” to make a custody determination 
without a hearing.34 The other Depart-
ments have also affirmed custody 
determinations made without a hear-
ing on custody,35 but apparently not so 
frequently as the Second Department.

In some of the cases in which Appel-
late Division courts have affirmed cus-
tody determinations in the absence of a 
hearing on custody, they have cited the 
fact that the lower court (or another 
court) had recently or contempora-
neously completed hearings on other 
matters involving the same parties, e.g., 
neglect proceedings, family offense pro-
ceedings and violation proceedings. See 
notes 31, 32 and 34, supra. The facts 
adduced at a such previously held hear-
ings may, indeed, be sufficient in some 
circumstances to inform a custody 
determination. In other circumstances, 

however, conducting a hearing on such 
issues, but not a broader custody hear-
ing, may tend to focus the attention of 
a court too narrowly, so that it does not 
consider the full range of factors on 
which a custody determination should 
be made.

S.L. v. J.R. does not establish a blan-
ket prohibition against making custody 
determinations without hearings. But 
it does emphasize that exceptions 
to the “general” rule that a hearing 
is required should be rare, must be 
based on admissible evidence (like 
any summary judgment36), and must 
take into account the full panoply of 
factors on which custody determina-
tions are to be based, discussed above. 
In addition, it requires that, where a 

court determines custody without a 
hearing, its decision must set forth with 
specificity the findings upon which the 
determination was made and the evi-
dence on which those findings were 
based—facilitating appellate review 
and assuring that a court determin-
ing custody without a hearing gives 
thoughtful attention to the question 
of whether it actually has before it 
sufficient proofs for a determination 
of the best interests of the child or 
children whose future it is deciding.
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